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We’ve done our best to break it 
all down for you. To make an often 
uncertain time, a little bit clearer.

Want to know 
the legalities 
around divorce?
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Introduction

What is Divorce?

As marriage is a legal relationship, divorce 
is the legal termination of marriage.

Children

When couples with children separate, 
the children’s living arrangements need 
to be sorted out. This includes:

•	 When the children will live with, or 
spend time with, each of their parents.

•	 How the parents will decide long-term 
issues about the children’s upbringing 
(like where they go to school).

•	 Various other issues might also need 
to be addressed, depending upon the 
circumstances of the children and the 
family concerned.

Child support

Child support involves payments of money 
(on a regular basis) paid by one parent to 
the other. The money of course, is for the 
financial support of their children. It also 
includes direct payment of expenses for 
the children, such as school fees.

Property settlement

This term is used to describe the division 
of a couple’s assets, liabilities, and 
superannuation when they’ve separated. 
The ‘settlement’ refers to the whole of 
the deal that’s been struck.

Spousal maintenance

This term usually describes money paid 
by one party (the payer) to the other 
(payee) for their benefit after separation, 
in the case of the payee not being able 
to support themselves.

Where can I find the law?

‘The Family Law Act’ and the ‘Family Law 
Rules’ is where you’ll find most of the law 
that’s relevant to family law cases. The 
Child Support (Assessment) Act 1989 
and the Child Support (Registration & 
Collection) Act 1989 contain the law about 
all things child support.

Which court?

When necessary, parties can apply to court 
for their case to be determined. The court 
that hears and decides family law cases in 
Australia is the Federal Circuit and Family 
Court of Australia.

What are the key legal  
principles to know?
The majority of family law cases relate to 
parenting issues or property settlement.

Glossary The Essentials
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Parenting Cases

In parenting cases, the 
most important principle 
to understand is “the best 
interests of the child”.

The law established in this area is that 
parents have duties and responsibilities, 
and children have rights. Parents should 
take a child-focused perspective and 
work out arrangements that are in the 
best interests of their children. 

Parents are expected to consult with each 
other, provided it's safe to do so, when making 
decisions about major long-term issues for 
their children. Those issues include where 
children attend school, elective medical 
treatment, and religious upbringing.

Most disputes about children after separation 
relate to their living arrangements - whether 
they live equally with both parents or mainly 
with one parent, and how much time they 
spend with the other parent. It's common for 
parents to disagree about the arrangements 
that are in the best interests of their children.

The factors (that are relevant in most 
cases) that are used to determine 
‘the best interests of children’ - can 
be summarised as:

• How to promote the safety of 
children and their carers.

• Any views expressed by the 
children.

• The needs of the children.

• The ability of each of the parents to 
provide for the children's needs.

• The benefit to the children of being 
able to have a relationship with 
their parents, where it's safe to do 
so. 
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Property Settlement Cases

In property settlement cases, whether 
you’re married or have lived in a de facto 
relationship (provided that the de facto 
relationship has been for at least 2 years), 
the approach to work out a settlement is 
much the same.

The steps that are usually involved are:

Step 1 �Identify and value all of the assets, superannuation 
and liabilities of each of the parties, whether held 
separately or jointly).

Step 2 Work out a fair percentage division of the ‘net 
assets’ (assets minus liabilities) and superannuation, 
taking into account:

•	 The contributions made by each party to the 
acquisition, maintenance and improvement of 
assets, and contributions to home duties and 
parenting.

•	 Comparing the future financial needs of the 
parties. Factors to be considered include the 
parties’ respective ages, health, and earning 
capacity, and arrangements made for the care 
of children of the relationship.

Step 3 �Decide which assets are to be kept by either party 
as part of their share of the settlement, what might 
need to be sold, how debts are to be repaid or 
refinanced, and whether any adjustment is needed 
to achieve the agreed percentage division. When 
dealing with superannuation, a superannuation 
split (or rollover) might be required, or parties 
might agree to adjust the division of their other 
assets to reflect the difference in value of their 
superannuation entitlements. 
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What options do I have to sort things out?

Divorce

Can only occur by a court order.

Children’s living arrangements 

Are mostly worked out directly between 
parents after separation. 

Mediation (known as family dispute resolution 
or FDR in the family law space) can help by 
giving parents a framework for discussions 
and keeping them focused. 

When parents disagree about arrangements 
for their children, lawyers might become 
involved. When disputes about children 
can’t be resolved by agreement, either parent 
might start a case in the FCFCOA where a 
judge will ultimately decide the outcome.

Child support issues 

Can also be agreed directly between parents. 
Agreements can be kept informal or made 
in writing as either ‘limited’ or ‘binding’ child 
support agreements. If parents don’t agree, an 
application can be made to Services Australia 
(Child Support) for an assessment about the 
amount of child support required, and for the 
child support to be collected and paid. Child 
Support can also decide cases outside the 
norm – for example, where there are private 
school fees or a child has special needs, or 
where the standard formula doesn’t result in 
a fair outcome.

Property settlement and spousal 
maintenance issues 

Can be resolved directly between parties or 
with the assistance of FDR or other forms of 
mediation. 

Disputes about these issues that can’t be 
resolved directly between the parties can 
be resolved by negotiation between lawyers 
in most cases. When there is a dispute that 
can’t be resolved, either party can start a case 
in the FCFCOA where a judge will ultimately 
decide the outcome. 

Arbitration is a less common way of property 
settlement cases being determined when 
they can’t be resolved by agreement. 

Documenting agreements

Agreements about children’s living 
arrangements can be documented in 
a Parenting Plan. Alternatively, they can be 
made legally binding by obtaining a Consent 
Order from the Federal Circuit & Family Court 
of Australia (let’s call it the FCFCOA for short).

Agreements about property settlement 
and spousal maintenance issues can 
be documented so that they’re final and 
legally binding by obtaining a Consent 
Order from the FCFCOA and/or by making 
a Financial Agreement.

Private agreements about child support can 
be documented by parents making either a 
limited or a binding child support agreement. 
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De facto relationships

If you and your ex were never 
married but lived in a de facto 
relationship, some other 
issues can arise to complicate 
matters. The law relating to 
parenting issues is the same 
regardless of whether you 
were married or lived in a de 
facto relationship. However, 
complications can arise when 
dealing with financial issues.

The most common issues that 
can arise in relation to de facto 
relationships are as follows:

Was there a de facto relationship?

The law states that there is a de facto 
relationship where parties “have a relationship 
as a couple living together on a genuine 
domestic basis”, having regard to the 
circumstances of their relationship. There is 
a long list of factors to be considered which 
includes the duration of the relationship, 
living together, financial arrangements, 
having children, and the social aspects of the 
relationship.

Was there a de facto relationship of at least 
2 years?

Generally, a property settlement claim based 
upon a de facto relationship can only be 
brought if the relationship existed for at least 2 
years. If not, a party can only bring a claim if :

•	 Their relationship was registered, or

•	 There is a child of the de facto relationship, 
or

•	 They have made “substantial contributions” 
towards the acquisition, maintenance or 
improvement of assets and there would 
be “serious injustice” if they were not 
permitted to bring their claim.

When did the de facto relationship start and 
finish?

These questions are often connected to 
the issue of whether parties had a de facto 
relationship of at least 2 years. Determination 
of the end-date of the relationship can also be 
important because any application to the court 
for property settlement orders must usually be 
lodged within 2 years of that date.
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Court proceedings

Contested court proceedings 
over parenting or property 
settlement cases can be 
protracted and costly. 

They should generally only 
be considered as a last 
resort. However, as court 
proceedings are sometimes 
necessary, it’s important to  
be aware of what they involve.

Before starting court proceedings 
in the Federal Circuit and 
Family Court of Australia

It’s generally necessary to make a genuine 
attempt to resolve the case through some 
form of dispute resolution and to comply 
with the “Pre-Action Procedures” that 
are mandated by the court. There are 
limited exceptions to this requirement.

Court proceedings are started by 
completing various documents and filing 
them with the court. The documents 
that are currently required include :

•	 an Initiating Application

•	 a Questionnaire

•	 a Financial Statement in 
property settlement cases

•	 a “Notice of Risk” in parenting cases

•	 and a Genuine Steps Certificate.

After the other party is given copies of the 
initiating documents, they also complete 
and file a similar set of documents.



9

9

Court proceedings

Progressing the case 
through the system

In most cases, the listing of the “first 
return date” involves a triage process 
where the court makes directions to 
progress the case through the system. 

In a parenting case, orders might be made 
about the determination of an interim dispute, 
the appointment of an Independent Children’s 
Lawyer, or the preparation of a report. 

In a property settlement case, orders 
might be made for valuations to be 
obtained, for disclosure to be provided, 
or for the determination of interim 
disputes. The court will also make 
directions for dispute resolution. 

In addition to orders they seek about the 
final outcome, parties can also apply for 
“interim orders”. Interim orders are orders 
that are put in place pending the final 
outcome of the case being decided. For 
example, interim orders may be made 
about children’s living arrangements, the 
sale of an asset, or how the sale proceeds 
of an asset should be held or divided.

Dispute resolution

In a parenting case, is usually conducted 
by a court registrar. In addition, a child 
expert is sometimes involved. 

In a property settlement case, dispute 
resolution is only conducted by a court 
registrar when the asset pool is very modest. 
Parties are usually expected to fund a 
private mediation in which they agree on 
the mediator to be appointed and each of 
them pay half of the mediator’s fees.

Settlements

Most contested court proceedings 
are settled by consent at this dispute 
resolution stage. The system is geared to 
optimise the prospects of this occurring.

When cases are resolved, the parties 
prepare and sign “Minutes of Consent 
Orders”. Provided that the court accepts 
the settlement is appropriate, it will make 
orders in those terms and will end the case.

Cases that don’t settle through dispute 
resolution are progressed through the system 
towards a final determination by the court. This 
part of the process involves additional court 
hearings and the parties preparing additional 
documents, including detailed affidavits.

The Final Hearing/Trial

The final hearing or trial is the court event 
where parties and their witnesses are cross-
examined, arguments are put to the judge 
about what the final outcome should be, and 
the judge decides the outcome. It usually 
takes take 2 to 3 days for a case to be 
heard. The judge will then “reserve” their 
decision, meaning that they will consider 
the evidence and provide detailed reasons 
with their judgment a few months later.
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•	 The process involves completing and lodging an Application 
for Divorce with the Federal Circuit and Family Court of 
Australia, and a copy of your Marriage Certificate. 

•	 The Application for Divorce can be made jointly 
(signed by both parties), or by only one party.

•	 Once lodged, the application is stamped with the 
court seal and allocated a court hearing date.

•	 The process that follows is simpler for joint applications. For 
sole applications it’s necessary to have the other party served 
with a sealed copy of the divorce application and to lodge 
documents with the court showing that this has been done.

•	 It’s generally only necessary to attend the 
hearing if you’ve made a sole application and 
you have children under the age of 18.

•	 If the court accepts that you’ve been separated for at least 
12 months, that there are satisfactory arrangements in place 
for the care of any children under 18, and that there’s been 
compliance with the required procedures, it will issue a divorce 
order on the hearing date. The divorce order will become final a 
month later and the court will then issue a Certificate of Divorce.

Getting divorced

Getting divorced is generally 
quite straightforward. 
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Time limits & How long

What time limits apply?

Divorce

An Application for Divorce can only be made 
when a couple has been separated for at least 
12 months.

Court applications for property settlement 
and/or spousal maintenance (if they’re 
necessary)

Must be lodged before the couple has been 
separated for 2 years (in de facto cases) or 
within 12 months of a divorce order becoming 
final (for couples who were married).

How long does it all take?

Negotiations

Over parenting or financial issues can be 
completed in a matter of days but usually take 
a few months.

Documenting an agreed settlement

Depending on the level of complexity 
and scope of documents required, most 
agreed settlements can be documented in 
approximately 1 to 2 months.

Divorce proceedings

The time-frame from lodging an Application 
for Divorce to a divorce order becoming final 
usually takes between 10 and 12 weeks.

Contested FCFCOA cases

That are resolved at mediation are usually 
completed within 6 to 9 months. Those 
that run to a final hearing (trial) usually take 
approximately 18 months or more.
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Laywers are expensive!

Couples finalising their family law cases 
without lawyers or mediators 

Might only need to pay the court filing fee on 
their Application for Divorce (currently $990) and 
Application for Consent Orders (currently $180).

Costs of mediation/FDR services vary

In most cases would be less than $2,000 for a couple.

How much will it cost?

Lawyers’ fees can vary significantly. 
But a guide for most cases is:

•	 Divorce application – $1,100 to $1,500 (plus court filing fee).

•	 Negotiating and documenting an agreed 
settlement – $5,000 to $15,000.

•	 Representation in contested court proceedings – total fees 
will depend heavily on whether and when a settlement 
is achieved. But are likely to be at least $20,000 and 
often exceed $80,000 when cases are run to trial.

Lawyers are required to provide clients with estimates of 
their total legal costs, and to update those estimates when 
appropriate. Estimates tend to continue increasing, and actual 
costs incurred tend to exceed estimates. This issue is rife for 
firms that bill their costs based on time (usually in 6-minute units).

At BFLS, we only charge fees that are agreed up-
front, so clients have certainty and never pay an 
invoice they haven’t authorised in advance.
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Get in touch

Phone. 03 8842 3140 
chris@baysidefamilylawsolutions.com.au 
Office. 411 Hampton St, Hampton VIC 3188

Rest assured, we’re 
only a phone call 
away if you need 
further guidance. 
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* �Please note that the information in this eBook is general in nature. It does not constitute legal advice. Family law 

is a highly discretionary area of law and specific advice should be obtained about your particular circumstances.


